








adverse effect of the sodomy provision on the ability of the national AIDS programme to
reach men who have sex with men through HIV prevention efforts, by pushing such groups
underground. The court found that ‘Section 377 (...) has no other purpose than to criminalise
conduct which fails to conform with the moral or religious views of a section of society. The
discrimination severely affects the rights and interests of homosexuals and deeply impairs
their dignity’. (Paragraph 92)°

This judgement will undeniably open new avenues for critical thinking around de-
criminalisation of homosexuality within the Commonwealth, given that most legislation is
rooted in the same 19 century colonial legal and social discourse on sexual identity. Many
Commonwealth states are facing similar debates in so far as sexuality and HIV are concerned
Importantly, civil society and, at times, government representatives in many Commonwealth
countries are engaging in debates on health and human rights in relation to sexually
marginalised groups. For example, in Trinidad and Tobago government and partner
organisation are involved in a review of laws in order to address discrimination against
people living with HIV and homosexuals™.

The role of the Commonwealth in addressing HIV/AIDS globally

Commonwealth states share a commitment to promote equality and non-discrimination,
stated in the 1971 Singapore Declaration of Principles and the Harare Commonwealth
Declaration. The Harare Declaration calls for “the liberty of the individual”, “equal rights for
all citizens”, and “guarantees for personal freedom”. Commonwealth countries comprise
over 30% of the world’s population and over 60% of people living with HIV and AIDS reside
in Commonwealth states™.

The fact that Commonwealth countries are some of the hardest hit globally by the HIV
epidemic underlines the need for urgent action and a degree of flexibility to design
evidence-based HIV programmes that have at their core a commitment to human rights for
all citizens, regardless of their sexual practice. Law reform that will address the
discrimination of marginalised communities, such as men who have sex with men, supports
evidence-based programming by situating HIV programming in an enabling policy
environment.

During the last Commonwealth Law Conference, Justice Kirby made a strong plea that
homosexual law reform be addressed within the Commonwealth: ‘Whilst issues of principle
and the fundamental policy of the criminal law are at stake, and these must not be confused
with utilitarian reasons concerning national responses to AIDS, the fact remains that the
current approaches, particularly in Commonwealth countries in Africa, Asia and the
Caribbean, place an impediment in the way of effectively tackling this major epidemic.
Criminalise people and you cannot reach out to their minds and effectively influence their
conduct. (...) that message is now one of great importance for the Commonwealth of Nations
where AIDS is definitely a priority issue.’ (Kirby 2009: 16)*?
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Echoing these concerns and based on discussions at the same conference, the
Commonwealth Lawyers Association called on the Secretary-General of the Commonwealth
to establish a working group to consult widely within the Commonwealth on the issue of
criminal punishment of adult same sex consensual sex and the possible breaches of human
rights that may be resulting from those legal provisions. The proposed aim of the working
group is to suggest possible ways to address this issue within the Commonwealth that are
consistent with the Commonwealth’s commitment to human rights.*?
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